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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.

W. A. DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY

OF THE ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA,

Plaintiff,

Vs. 05-CV-0329 TCK-SAJ
TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
AVIAGEN, INC., CAL-MAINE FOODS, INC.,
CAL-MAINE FARMS, INC., CARGILL, INC,,
CARGILL TURKEY PRODUCTION, LLC,
GEORGE'’S, INC., GEORGE’S FARMS, INC,,
PETERSON FARMS, INC., SIMMONS FOODS, INC,,
and WILLOW BROOK FOODS, INC.,

Defendants.

N N N N N N N N N N N N N N N N N N N N N N

DEFENDANT PETERSON FARMS, INC.’S MOTION TO STRIKE

Defendant, Peterson Farms, Inc. (“Peterson’) hereby moves the Court to strike Section 3 of
State of Oklahoma’s Response to ““Supplemental Brief in Support of Defendant Cobb-Vantress,
Inc.’s First Motion to Compel” [Dkt. No. 960, pp. 5-7], as it falsely claims to represent to the Court
the legal position taken by Peterson with regard to the discoverability of environmental testing data.
In support of its request for relief, Peterson will show the Court:

1. Defendant, Cobb-Vantress, Inc. (“Cobb”) has been engaged in a discovery dispute
with the plaintiffs focused primarily upon the plaintiffs’ refusal to disclose or produce documents

and data derived from environmental sampling the plaintiffs performed prior to the filing of the
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lawsuit and subsequent thereto. The dispute has been brought to issue before the Court by way of
Cobb’s Motion to Compel [Dkt. 743], and the subsequent Response [Dkt. 799], Reply [Dkt. 824],
Cobb’s Supplemental Brief in Support [Dkt. 947], and finally, the plaintiffs’ Response to the
Supplemental Brief in Support [Dkt. 960], to which the instant motion is addressed.

2. Although Peterson is not a movant with regard to the subject Motion to Compel, it
is an interested party, and is similarly situated to Cobb in that it requires access to plaintiffs’
environmental testing documents and data, which cannot be duplicated through any other means,
in order to properly prepare its defense. Peterson lends its unqualified support to Cobb’s Motion
to Compel, and agrees that the sampling and testing data and documents in the possession of
plaintiffs’ are being withheld under an improper claim of “attorney work product.”

3. In their Response to “Supplemental Brief in Support of Defendant Cobb-Vantress,
Inc.’s First Motion to Compel,” plaintiffs represent to the Court that “Other Poultry Integrator
Defendants agree that materials such as the ones Cobb-Vantress seeks to compel are protected by
the work product doctrine.” [Dkt. 960 caption Section 3, p. 5]. Plaintiffs further assert that Cobb’s
position “is contradicted by the position taken by several other Poultry Integrator Defendants,” and
that “they agree” that the subject documents are protected from discovery. Id. at5-6. In an attempt
to support their representation of Peterson’s position, plaintiffs cite the Court to the Responses of
Defendant, Peterson Farms, Inc. to State of Oklahoma’s July 10, 2006 Set of Requests for
Production. Id. at 6-6 and Ex. “3" thereto.

4. Plaintiffs’ representation that Peterson agrees with their position with regard to the
subject discovery dispute is materially false. Peterson’s responses to plaintiffs’ requests for

production clearly reflect that since the plaintiffs were seeking the very types of information they
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are asserting are protected from disclosure at the point in time when the ultimate determination of
the validity of this claim of work product protection is at issue before the Court, Peterson had no
choice but to respond in a manner that protected and reserved its rights pending the Court’s
decision.’

5. Peterson brings the instant Motion to Strike not because plaintiffs set forth an
argument that Peterson’s discovery responses some how undermined Cobb’s Motion to Compel, but
because plaintiffs strained their argument into impermissible territory: they made a knowingly false
affirmative representation to the Court that Peterson agreed with their position. Plaintiffs should not
be allowed to insert such false and scandalous statements about Peterson in briefing to which
Peterson is not a party, thereby precluding Peterson’s ability to directly respond. Accordingly, these
statements should be stricken from plaintiffs’ Response [Dkt. 960].

WHEREFORE, Peterson respectfully requests the Court strike Section 3 of State of
Oklahoma’s Response to ““Supplemental Brief in Support of Defendant Cobb-Vantress, Inc.’s First
Motion to Compel” [Dkt. No. 960, pp. 5-7], together with any other relief the Court deems just and

appropriate.

! Plaintiffs’ argument with regard to the Defendants’ responses to the requests to

produce environmental testing data in their possession is painfully transparent. Plaintiffs seem to
believe for the Defendants to be faithful to their position with regard to the discoverability of such
data and documents they should turn over their data while awaiting the Court’s decision on the
Motion to Compel, while the plaintiffs comfortably withhold theirs. Peterson’s discovery responses
correctly address this concern, and reflect that supplementation will be provided once the
controversy is resolved.
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Respectfully submitted,

By__/s/ Philip D. Hixon

A. Scott McDaniel (Okla. Bar No. 16460) smcdaniel@jpm-law.com
Chris A. Paul (Okla. Bar No. 14416)
Nicole M. Longwell (Okla. Bar No. 18771)
Philip D. Hixon (Okla. Bar No. 19121)
JOYCE, PAUL & McDANIEL, PLLC
1717 South Boulder Ave., Suite 200

Tulsa, Oklahoma 74119

(918) 599-0700

and

Sherry P. Bartley (Ark. Bar No. 79009)
Appearing Pro Hac Vice

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, P.L.L.C.

425 W. Capitol Ave., Suite 1800

Little Rock, Arkansas 72201

(501) 688-8800

COUNSEL FOR DEFENDANT
PETERSON FARMS, INC.
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I certify that on the 3rd day of November, 2006, | electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General

Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary, Assistant Attorney General

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
robert_singletary@oag.state.ok

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller

David P. Page

Louis W. Bullock
Miller Keffer & Bullock

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

Robert W. George
Michael R. Bond
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;

COBB-VANTRESS, INC.
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doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com

rnance@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw.net
dpage@mkblaw.net
Ibullock@mkblaw.net

Iward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com

robert.george@kutakrock.com
michael.bond@kutakrock.com

AND



R. Thomas Lay

Kerr, Irvine, Rhodes & Ables
Jennifer S. Griffin

Lathrop & Gage, L.C.

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann
Lawrence W. Zeringue
David C .Senger
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rti@kiralaw.com

jgriffin@lathropgage.com

rredemann@pmrlaw.net
Izeringue@pmrlaw.net
dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders
E. Stephen Williams
Young Williams P.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
The Owens Law Firm, P.C.

James M. Graves
Gary V. Weeks
Bassett Law Firm

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

jgraves@bassettlawfirm.com

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod
Vicki Bronson
Conner & Winters, P.C.

Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Kleibacker Lee
Dora D. Mann

Faegre & Benson LLP

jelrod@cwlaw.com
vbronson@cwlaw.com

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry@thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@baegre.com
dmann@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS
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mgraves@hallestill.com
kwilliams@hallestill.com
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William B. Federman wfederman@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Teresa Marks teresa.marks@arkansasaag.gov

Charles Moulton charles.moulton@arkansag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL RESOURCES
COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

| also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert Thomas C. Green

Secretary of the Environment Sidley Austin Brown & Wood LLP

State of Oklahoma 1501 K Street NW

3800 North Classen Washington, DC 20005

Oklahoma City, OK 73118 COUNSEL FOR TYSON FOODS, INC.,

COUNSEL FOR PLAINTIFFS TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

/s/ Philip D. Hixon
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